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CRIMINAL PROPERTY CONFISCATION BILL 2000 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 73:  Power to detain persons - 
Debate was adjourned after the clause had been partly considered. 

Mr WIESE:  Earlier today I expressed my concerns about the powers that this clause gives to police officers.  I 
was endeavouring to point out to the House some of the extensions of the powers and the effects they will have.  
Police officers will be able to stop, search and detain.  The powers given by this clause to police officers will 
enable them to search a person or detain a person at another place until an officer of the same sex can be located 
to search the detained person.  They are very strong powers.  There will also be power to make people produce 
documentation.  At the end of the process, if the detained person fails to meet the requirements of the detain and 
search process - which is done without a warrant - he will be liable to a fine of $100 000 or five years in jail, or 
both.  The provisions of this and subsequent clauses are of huge concern to me.  Does subclause (4)(b) enable a 
police officer to take a detained person back to a house to conduct a search or obtain information?  Does the 
subclause extend the power to stop and search a person on the side of the road, or wherever, and enable a police 
officer to take the person to a house where it is suspected that goods or information may be kept? 

Mr PRINCE:  The member for Wagin raised this matter before the lunch suspension and now appears to be 
continuing in the same vein.  I assume that the member believes police officers cannot be trusted and that the 
clause is some sort of novel extension of powers for police officers. 

Mr Wiese:  I am not saying that police officers cannot be trusted.  The clause gives police officers extraordinary 
powers. 

Mr PRINCE:  Does the member believe police officers do not already have such powers? 

Mr Wiese:  They have such powers when they act as Fisheries officers. 

Mr PRINCE:  Under the Fish Resources Management Act, all police officers are Fisheries officers.  Police 
officers have all the powers of Fisheries officers.  Section 13 of the Misuse of Drugs Act states - 

(1) Subject to this section, if there are reasonable grounds to suspect that a person is the possessor 
of any property which is connected property, a police officer may, using such force as is 
reasonably necessary and with such assistance as he considers necessary, stop and detain the 
person so suspected and any other person on whose behalf or for whose benefit there are 
reasonable grounds to suspect that that property is possessed by the person so suspected and 
search him or them, as the case requires, together with any baggage, package, vehicle or other 
thing of any kind whatsoever found in his or their possession, and for that purpose may stop 
and detain any vehicle. 

(2) A person shall not be searched under subsection (1) except by - 

(a) a person of the same sex as the firstmentioned person; or 

(b) a medical practitioner. 

(3) A police officer who wishes to search a person under subsection (1) may, if it is not then and 
there practicable to comply with subsection (2) in relation to the person - 

(a) detain the person until; or 

(b) detain the person and convey him to a place where, 

it is practicable for subsection (2) to be complied with in relation to the person. 

That is law which passed this Parliament in 1980 and which was enacted in 1981.  It is 20 years old.  The 
wording is slightly different but the provisions are almost exactly the same.  It is an example from one Act that I 
have found.  There is no doubt that similar powers exist under the Police Act - that is an Act that we have had for 
over 100 years.  The clause under discussion is not an extension of power; it is a restatement of power in relation 
to this legislation, as it was a restatement of power in relation to the Misuse of Drugs Act 20 years ago.  It is not 
granting extraordinary or novel powers to police officers - they already have them.  I have pointed out on a 
number of occasions that police officers have obtained a lot of powers under many Acts other than the Police 
Act.  The Fisheries Resources Management Act is a classic example.  
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I do not see how one can draw the inference that clause 73(4)(b) may or may not give the power to take a 
detained person to a house.  A police officer may detain a person under clause 73(4) in order to search him in 
accordance with clause 75.  A police officer may also search any baggage, package or vehicle.  The provisions 
are almost a direct lift from the Misuse of Drugs Act.  There is nothing to prevent a police officer and a detained 
person from going to a house or other premises, but it is obviously dependent upon the information that the 
officer has.  A search warrant may or may not be required.  Section 74 deals with search warrants.  It is not a 
novel extension of power.  It does not give police officers something that they have not had previously.  Any law 
is capable of abuse by those who wish to abuse it.  It is, theoretically, capable of abuse by a police officer, but 
one does not expect it to happen.  Examples of where it happens are very rare. 

Clause put and passed. 

Clauses 74 to 81 put and passed.  

Clause 82:  Release of crime-used property - 
Mr PRINCE:  I move - 

Page 59, line 2 - To insert after “establishes that” the word “it”. 

Amendment put and passed. 
Mr WIESE:  My question relates to clause 82(3)(b) which states - 

. . . the objector is an innocent party, or is less than 18 years old; 

Would this allow a criminal to put all his property into the name of his children or a child, thus escaping the 
operation of the freezing orders and all other processes? 

Mr PRINCE:  It is unlikely because this clause deals with property used in the commission of a crime.  It is not 
so much a matter of transferring property into the name of a child to protect it from confiscation; this clause 
refers only to crime used property - the motor car or whatever the case may be.  The threshold is provided in 
clause 82(1), which states - 

The court may set aside a freezing notice . . . for property that was frozen on the ground that it is crime-
used if the objector establishes that it is more likely than not that the property is not crime-used.  

Clause 82(3) states that the court may - not must - set aside a freezing notice if the objector establishes that it is 
more likely than not that he is the spouse or dependant of an owner of the property, is an innocent party or is less 
than 18 years old.  It gives a court the discretion to deal with a person who has innocently become wound up in 
the situation and whose property has been used for the commission of a crime.  That is a fair and reasonable 
thing to do.   

Another member raised an example about a house owned by a police officer, which was used for drug dealing 
purposes.  Should that police officer be adversely affected by that?  The answer is no; he is innocent.  The same 
would apply if a trust property was in the name of a child, and so on.  It will depend on the facts.  This provides 
discretion to remove the freezing order.   

Mr WIESE:  I refer to clause 82(5).  The original words “net proceeds of the sale” were subsequently amended 
to “value” by the Government.  Value is defined as that which is left over after the costs have been removed; that 
is, the proceeds of the sale, less all the costs of selling and holding, and any other costs that may be incurred.  
The end effect of that change is that the innocent party, the objector, who is given an opportunity to get his share 
of the property back, through that amendment, will not get the net proceeds.  He will get the value, which is the 
total proceeds less all the costs.   

Mr Prince:  That is the net. 

Mr WIESE:  The Government deleted “net proceeds of the sale” and added “value.”  That is the point that I am 
making.  Previously, the objector, the innocent party, received the net proceeds of the sale.  That was amended 
by the Government to give the innocent party a share of the value.  The value is the total proceeds less all the 
costs.  That seems unfair.  That amendment ensures that the innocent party gets less.  If it is acknowledged that 
the innocent party should get a fair share of the property, I cannot see why all the costs of the sale should not 
come from the criminal’s share, rather than the innocent party’s share.   

Mr PRINCE:  “Value” is defined in the glossary on page 112.  Under that definition there is a reference to 
property sold by or for the State.  That is the meaning of clause 152.  As the member rightly pointed out, under 
clause 152, which is headed “Value of property sold by State,” the value of the property is taken to be equal to 
the proceeds of sale after payment of expenses.  They are the net proceeds.  The Government’s amendment to 
clause 82(5) only changed the expression “net proceeds of the sale,” which is not used anywhere else in the Bill, 
to the expression that is used and defined elsewhere.  This amount is equal to the value of the property, in the 
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same proportion as the objector’s share of the property.  The objector’s share is a proportion taken from the net 
proceeds.  There is no injustice.   

Mr Wiese:  Are you saying that the objector gets a fair share of the property and that all the costs are taken out of 
the criminal’s share? 

Mr PRINCE:  That is the way that I read it. 

Mr Wiese:  It is not the way that I read it. 

Mr PRINCE:  It is the way that I read it.  However, my adviser agrees with the member for Wagin.  As there is a 
difference of opinion, I will assure the member that between now and the Bill’s return from the Legislative 
Council, to which I hope this Bill will go this afternoon, I will clarify that point. 

Clause, as amended, put and passed. 

Clause 83:  Release of crime-derived property - 
Mr PRINCE:  I move - 

Page 60, after line 5 - To insert the following - 

(2) If the court finds that the property is crime-derived, or is not required to decide whether 
the property is crime-derived, the court may set aside the freezing notice or freezing 
order if the objector establishes that it is more likely than not that - 

(a) the objector is the owner of the property, or is one of 2 or more owners of the 
property; 

(b) the property is not effectively controlled by a person who wholly or partly 
derived or realised the property, directly or indirectly, from the commission 
of a confiscation offence; 

(c) the objector is an innocent party in relation to the property; and 

(d) each other owner (if there are more than one) is an innocent party in 
relation to the property. 

(3)  If the objector establishes the matters set out in subsection (2)(a), (b) and (c), but 
fails to establish the matter set out in subsection (2)(d), the court may order that, 
when the property is sold after confiscation, the objector is to be paid an amount 
equal to the amount that bears to the value of the property the same proportion as 
the objector’s share of the property bears to the whole property. 

(4)  In an order under subsection (3), the court is to specify the proportion that it finds to 
be the objector’s share of the property. 

(5)  On the application of the DPP or an owner of the property, the court may set aside 
the freezing notice or freezing order for the property if it also orders the objector to 
pay to the State the amount assessed by the court as the amount equal to the value of 
the property at the time of the application. 

(6)  Sections 20, 25 and 26 apply in relation to making an order under subsection (5) and 
to the objector as if the order was a criminal benefits declaration and the objector 
was the respondent in relation to the declaration. 

(7)  When making an order under this section, the court may make any necessary or 
convenient ancillary orders. 

Mr WIESE:  Will the minister explain the effect of this comprehensive amendment?  I understand it was 
introduced by the minister to ensure that the innocent party is not disadvantaged by this legislation.  I have great 
difficulty understanding how, or whether, this achieves that result.  Will the minister explain how this 
amendment works and its effect?  Is it intended to address that issue? 

Mr PRINCE:  This amendment is intended to address that issue and it does.  It provides a set of seven new 
subclauses, which enable a court to set aside a freezing notice or order on the ground that the objector establishes 



Extract from Hansard 
[ASSEMBLY - Thursday, 19 October 2000] 

 p2461a-2473a 
Mr Bob Wiese; Mr Kevin Prince; Mr Jim McGinty; Dr Elizabeth Constable 

 [4] 

that it is more likely than not that the property is not crime derived.  If a court finds that that is the case, or 
otherwise, as contained in the amendment, the court may set that aside if the objector establishes the items listed 
under 83(2)(a)-(d).  These include property of the innocent party, property that is not effectively controlled, or 
where the objector is one of two or more owners.  All those provisions, which were seen to be deficiencies in this 
Bill, were debated weeks ago.  Clause 83(3) follows on from that.  Clause 83(4) states that the court must specify 
proportions, which is a right and proper thing to do.   

Subclause (5) provides - 

On the application of the DPP or an owner of the property, the court may set aside the freezing 
notice or freezing order for the property if it also orders the objector to pay to the State the amount 
assessed by the court as the amount equal to the value of the property at the time of the application. 

This allows for the preservation of property or the payment of money in circumstances in which that is an 
appropriate thing to do.  The rest of the amendment is self-explanatory, and was debated in this House about a 
month ago.  

Mr WIESE:  Can the minister explain how this would work in relation to a bank holding a mortgage over a 
property, or any other innocent party holding a mortgage over property that is the subject of these types of 
orders?  How does this ensure that their interest is not thrown out the door? 

Mr PRINCE:  Subclause (3) would apply to the mortgagee.  It states - 

If the objector establishes the matters set out in subsection (2)(a), (b) and (c), but fails to establish the 
matter set out in subsection (2)(d), the court may order that, when the property is sold after confiscation, 
the objector is to be paid an amount equal to the amount that bears to the value of the property the same 
proportion as the objector’s share of the property bears to the whole property. 

The bank, or whoever the mortgagee is, is not covered by (2)(d), nonetheless it has a legitimate interest.  When 
the property is sold, the mortgagee gets the money back.  The equity is preserved.  

Amendment put and passed.  

Clause, as amended, put and passed.  

Clauses 84 to 86 put and passed.  

Clause 87: Orders to release confiscated property - 
Mr PRINCE:  I move - 

Page 61, line 3 - To delete “except crime-derived property”. 

Page 61, line 9 -To insert after “property” the following - 

, or by a person who wholly or partly derived or realised the property, directly or indirectly, 
from the commission of a confiscation offence 

Mr Wiese:  Can the minister explain why those amendments were made? 

Mr PRINCE:  This is part and parcel of the amendments considered desirable to protect the innocent third party, 
whether that party is a joint owner or a mortgagee.  

Amendments put and passed.  

Clause, as amended, put and passed.  

Clauses 88 to 96 put and passed.  

Clause 97:  Public Trustee’s liability for charges on frozen property - 
Mr WIESE:  I have considerable concerns with this clause, as would some members of the Opposition.  
Subclause (1) appears to penalise shires and other instrumentalities.  The effect of this subclause is that, once a 
property is confiscated, any taxes, such as local council rates, rubbish rates, WAWA rates and charges -  

Mr Prince:  It has been the Water Corporation for the past five years.  

Mr WIESE:  Everyone understands what WAWA is, and we are still trying to come to grips with what the Water 
Corporation is.  Under this clause, all those public instrumentalities have no way of recovering outstanding rates 
and taxes, from the Public Trustee or anyone else, other than by taking civil court action to recover those taxes 
from whatever residual property the criminal who has been the subject of a confiscation order retains.  One effect 
of subclause (2) appears to be that the State confiscates the property, and if it is a business that owes long service 
leave, holiday pay or other entitlements to its employees, the Public Trustee or anyone else entrusted with the 
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property is not liable to pay any of those liabilities.  The employees’ only recourse would be to take civil court 
action to recover the money. That is unfair.  If the Public Trustee is not liable to pay all these entitlements, who 
is? 

Mr PRINCE:  Under clause 89(3), the Director of Public Prosecutions, having responsibility for the control and 
management of frozen property unless a court orders otherwise, appoints the Public Trustee to look after the 
property.  The Public Trustee cannot be liable for taxes or any other charges beyond the limit of the value of the 
property the trustee controls.  It would be unreasonable to expect the Public Trustee to accept liabilities relating 
to property it is being asked to manage by the DPP.  It is right and proper that state taxes, which include rates, 
land taxes and other statutory charges as defined in the glossary, should be paid only to the extent to which the 
Public Trustee has the wherewithal to pay from that property.  If some form of debt is owing on a frozen 
property - for example, a municipal rate - which exceeds the rents and profits the Public Trustee has control of, 
the trustee cannot be expected to pay that debt.  One would have to wonder why the local authority let a debt run 
up to that amount, which would have to be quite large to reach this situation.  The local authority would have 
been the author of its own misfortune if it allowed that to happen.   

In managing the business referred to in clause 97(2), the Public Trustee is not liable for long service leave and so 
on because he will not have the wherewithal to pay it unless he has physical control of the business with 
buildings, machinery and so on and, hopefully, provision that has been made for long service leave.  If no 
provision has been made by the business, the Public Trustee will not have the money to meet those kinds of 
obligations.  This is not an attempt to prevent people who have a legitimate entitlement from being able to get it.  
It simply points out the obvious:  These payments can be made only from moneys the Public Trustee has.  If the 
Public Trustee is appointed by the DPP under clause 89 to look after frozen property, he can deal with only what 
he has.  That leaves long service leave - if I recall the Long Service Leave Act correctly - to be an entitlement of 
the employee against the current employer at the time the entitlement crystallises, whether it is under the Act, 
under an award or under an enterprise bargaining agreement; perhaps modified by this provision but only to the 
extent to which the Public Trustee has been given the management of funds accumulating for that purpose.  It is 
most unfortunate, but where else would the Public Trustee find the money? 

Mr McGINTY:  I do not follow what the minister has just said about this provision.  Who is responsible for 
making payments under subclauses (1) or (2)?  Under subclause (1), who is liable for taxes to the extent they 
exceed rents and profits?  On confiscation, I presume, any liability to pay those taxes on the property is 
extinguished. 

Mr Prince:  I do not think it is. 

Mr McGINTY:  I would appreciate the minister’s clarification on that issue.  I refer the minister to subclause 
(2)(b), which states that the Public Trustee is not liable to pay long service leave to a person employed by the 
Public Trustee.  We are not talking about someone else who was employed by the business, only the employee of 
the Public Trustee.  It is not somebody who might have been an employee of the criminal whose property has 
been frozen.  If that is the case for long service leave, why is it not the case for annual leave?  I do not 
understand the explanation given about employee entitlements, which is my area of concern rather than the 
matters raised in subclause (1). 

Mr PRINCE:  That is a fair debate.  State taxes are defined in the glossary as being not only state revenue but 
also local authority rates and taxes.  A substantial amount of money would have to be owing to exceed rents and 
profits. 

Mr McGinty:  Not necessarily. 

Mr Wiese:  Not necessarily at all. 

Mr PRINCE:  Members should think about it practically.  How much would one have to accumulate by way of 
rents and profits in a year from a property that has been frozen and given to the Public Trustee to manage?  
Whether it is a farming property, commercial premises or anything else, it will surely generate an income greater 
than the amount of annualised rates and taxes payable on that property. 

Mr Wiese:  That is a presumption. 

Mr PRINCE:  Yes, but it is a fair presumption. 

Mr McGinty:  No, it is not.  I can think of numerous examples in which it is not the case.  The minister should 
deal with the situation of it not being the case as that is the issue. 

Mr PRINCE:  The only time I can think of when it would occur is when some form of rate has accumulated - 
perhaps with a local authority and possibly with the State Revenue Department - which has not been paid for 
some years.  An example that comes to mind is the fee local authorities incur in providing health inspectors to 
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abattoirs.  That matter raised its head some years ago when a local authority was required to pay a meat inspector 
but the abattoir did not pay the local authority. 

Mr Wiese:  That is like rubbing salt into the wound for anyone who represents the Shire of Kojonup which, as a 
result of decisions made, was basically defrauded of nearly $40 000. 

Mr PRINCE:  I realise that.  It is the only example I can think of in which an extraordinary circumstance arose in 
one type of commercial activity. 

Mr Wiese:  Seven or eight were affected in a similar way but not to the same extent. 

Mr PRINCE:  Yes, but that was an abattoir.  I cannot think of another circumstance in which a local authority 
was owed a substantial amount of money and did nothing, or for all sorts of reasons was unable, to recover it.  It 
does not get around the problem that one cannot spend what one does not have.  The Public Trustee can spend 
only what he has by way of rents and profits from the properties he is managing.  Most of those taxes on an 
annual basis should be able to be met from the annual rents and profits derived from the property, with proper 
management of it. 

If I recall the Long Service Leave Act correctly - the law that relates to this subclause - at the time the long 
service leave entitlement crystallises, the employer is liable to provide for that employee’s long service.  That 
means a sum of money must be available to pay the person three or six months’ leave, whatever the case may be.  
Irrespective of how many different “owners” of the business there may have been during that employee’s tenure 
in the business, the one who is there at the time the entitlement arises is liable.  Long service leave under the Act 
is due initially after 15 years and then after another 10 years.  However, under various awards, EBAs and so on 
over the years, it has been reduced from 10 years to seven years and, in some instances, five years. 

Mr McGinty:  I do not think you are right.  I do not know of any due at five years. 

Mr PRINCE:  I thought there were - all right, seven, 10 and 15.  I think the Act refers only to 15 years and 10 
years.  The first payment is made after 15 years and thereafter after 10 years. 

Someone may have a contingent entitlement to long service leave, which crystallises after freezing and the 
Public Trustee taking over the business.  The Public Trustee may not be in a position to pay it because he will 
not have that amount of money unless, as part of the frozen property, sums of money have been frozen and put 
aside by way of appropriations in the expectation of the long service leave entitlement.  That is the way in which 
a good business always runs.   

Mr Wiese:  Ha, ha, ha! 

Mr PRINCE:  It should.  I appreciate that it is difficult. 

Mr McGinty:  This is a denial of liability; it is not a qualified denial. 

Mr PRINCE:  Yes.  However, the point is it is almost impossible to imagine the Public Trustee ever being in that 
position. 

Mr McGinty:  Even if provision were made, he could not access the money in any event to pay for it. 

Mr PRINCE:  No, I am coming to that point.  He would not be able to do that, which is most unfortunate for that 
employee who, one assumes, is innocent of any connection with or knowledge of any form of criminality.  I am 
talking about a tavern or commercial business owned by the criminal entity that has been frozen. 

Mr McGinty:  We are talking about an employee of the Public Trustee. 

Mr PRINCE:  Yes; then we go to subclause (2)(b). 

Mr McGINTY:  In digging a hole even deeper for himself, I would like to hear the minister complete what he 
was saying in respect of employees of the Public Trustee. 

Mr PRINCE:  If the Public Trustee takes over the management, for example, of a tavern or a manufacturing or 
engineering business, he will wind up in a position in which he will need to engage a manager.  The logical 
person would be whoever has been managing it, assuming the person is not the criminal target.  The Public 
Trustee would engage that person who would then be employed by the Public Trustee.  If the liability of the 
Public Trustee is to be limited, the situation must be overcome, because that is the person who should be 
employed directly by the Public Trustee to manage the business; hence, there must be a requirement for 
accountability back to the Public Trustee. 

Mr McGinty:  That is an outrage. 

Mr PRINCE:  No, it is not.  How else does one deal with a frozen business? 
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Mr McGinty:  In this legislation you are throwing away the entitlement of an employee of the Public Trustee.  
You cannot do that. 

Mr PRINCE:  Subclause (2)(b) states that the Public Trustee is not liable for any payment in respect of long 
service leave to which a person employed by the Public Trustee to manage the business - 

Mr McGinty:  Employed by the Public Trustee. 

Mr PRINCE:  Yes, employed by the Public Trustee to manage the business; that is, the person who has been 
managing it. 

Mr McGinty:  The Public Trustee is a state instrumentality. 

Mr PRINCE:  That is right. 

Mr McGinty:  Therefore you are disentitling people of their lawful entitlements because of the job they happen 
to be doing.  Thank God for the vigilance of the member for Wagin; that is all I say! 

Mr PRINCE:  The liability of the Public Trustee must be limited to the extent of moneys the Public Trustee 
receives in the course of managing the property, and for the same reason we need the extinguishment of liability 
for these specific matters. 

Mr McGinty:  No, you do not. 

Dr Constable:  Why? 

Mr PRINCE:  Because there is no ability to pay these things. 

Mr McGinty:  I think the minister has made a horrible mistake in the drafting of this clause, and he should 
reconsider it. 

Mr PRINCE:  The property is owned by a person or group of people involved in criminality.  It is seized to 
ultimately, we hope, be confiscated and sold and the money returned to the State to be used for other purposes.  
No doubt we will get to the question of compensation at some stage.  To preserve and continue the business, 
assuming it is a business as opposed to vacant real estate, we need to employ someone who knows what he is 
doing to run it.  A tavern is a classic example, as is an engineering business or a motorcycle repair shop. 

Mr Wiese:  What about a used car yard? 

Mr McGinty:  What about every other entitlement that they have?  If the logic of the minister’s argument is 
correct and they do not have the money, why have they not been paid their wages?  Why should they get annual 
leave? 

Mr PRINCE:  Wait a minute.  Annual leave and other things are expenses that can be met on an annualised basis. 

Mr McGinty:  So can long service leave. 

Mr PRINCE:  No, it cannot.  Long service leave, if there is no other arrangement, accumulates after 15 years, 
and its monetary value is high.  In one year, one lot of annual leave is accumulated and that should be able to be 
accounted for in that year. 
Mr McGinty:  So there is no principle here; it is just a question of quantum? 
Mr PRINCE:  It is a question of quantum because - 

Mr McGinty:  The minister is wrong.  He has given no justification to the House for such an incredible provision 
for an employee of the Public Trustee.  I am amazed that the minister would put forward this point of view.  His 
mate Leon Jamieson might do something like this, but I am amazed that he is standing here representing the 
Attorney General and doing something like this. 
Mr PRINCE:  The member for Fremantle is wilfully misunderstanding the situation. 
Mr McGinty:  No, the minister has not explained it, because he cannot. 

Mr PRINCE:  The member is wilfully misunderstanding the situation in relation to a business that is frozen and 
which the Public Trustee must manage.  Certainly anything that is payable on an annual basis should be able to 
be accounted for, appropriated, put aside and used in that year.  That is the case whether it be rates, taxes or 
rubbish removal costs or annual leave, sick leave or the like in relation to employees of the business.  However, 
an entitlement that may have been accumulated over 15 years cannot be paid out.  There is no way that most 
people could accumulate that in 12 months..  It is one of the consequences of having a business owned by 
criminals. 

Mr WIESE:  I certainly had not intended to vote against this clause; I wanted to clarify some of the issues.  The 
minister’s explanation has just about pushed me to the stage at which I am very close to voting against it.  As the 
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member for Fremantle said, I do not think the minister has explained anything.  These issues are referred to in 
subclause (2).  What is the situation with all the other employee entitlements?  I will run through those I have 
written down here:  Compulsory superannuation, group tax, holiday pay and sick pay.  These are all legal 
entitlements of totally innocent employees.  We can add a few more.  What about workers compensation?  I 
raised the issue of a used car yard because we could quickly rack up a few figures with that example.  Let us say 
that the owner of a used car yard employs 10 persons.  The Deputy Speaker would be able to give me a fair idea 
of my accuracy, but I would say the following costs would apply:  Superannuation, $50 000; workers 
compensation, approximately $60 000 or $70 000; holiday pay, probably more - it would certainly be up to that 
amount; if one employee came out, the cost of long service leave would be $6 000 or $7 000; and compulsory 
superannuation for 10 employees would be in the range of $30 000 to $40 000, at least.  Who will pay those 
costs? 
Mr Prince:  All of these costs must be paid by the Public Trustee. 
Mr WIESE:  So the Public Trustee will meet all of those payments? 
Mr PRINCE:  From the moment the Public Trustee takes over management, the Public Trustee must ensure that 
those things are accounted for and paid. 
Mr WIESE:  Will the Public Trustee meet the compulsory superannuation component, which becomes due on 28 
July, depending on the arrangements, which could be in the vicinity of $40 000 or $50 000?  What is the 
difference between that entitlement and a long service leave entitlement of one employee, if it became due, 
which would not be a quarter of that amount?  What is the difference? 
Mr PRINCE:  The ordinary costs and expenses of running the business are paid by the Public Trust Office from 
the moment it takes over management of the business, whether they be annual leave or sick leave payments.  If 
group tax is not paid, the Australian Taxation Office will come down like a tonne of bricks.  The Public Trust 
Office is liable from the date it takes over.  Long service leave is the only item that is a liability on the employer 
at the date the matter crystallises, irrespective of what has happened in the past.  The other costs start from the 
day the Public Trustee takes over.  I honestly do not see what the problem is in relation to the matters mentioned 
by the member for Wagin.  Workers compensation is not an employee entitlement; it is an insurance 
requirement.  From the day the Public Trustee takes over, workers compensation insurance must be in place and 
paid for by the Public Trustee as manager of this business, as is the case with the other matters the member 
talked about. 

Mr Wiese:  What is the difference with compulsory superannuation?  It becomes due as at 28 July. 

Mr PRINCE:  We hope that can be taken from the gross profit.  We hope the business is turning a profit - that is 
a dirty word for the member for Fremantle - so money will be set aside to meet these commitments on an annual 
basis as and when they fall due. 

Mr Wiese:  What is the difference between that and long service leave? 

Mr PRINCE:  Long service leave accumulates over many years and is a peculiarity, because it crystallises 
against an employer after 15 years, the subsequent 10 years or whatever the case may be.  If it is not 
accumulated, it is liable at that date. 

Mr Wiese:  If a business changes hands, the liability for that superannuation goes with the business.  That is 
exactly what we are talking about here. 

Mr PRINCE:  Yes, but with long service leave it is 15 years, or perhaps 10.  Here we are talking about a year - 
no more. 

Mr McGinty:  But the minister is talking about a significant cost that falls due on a particular date.  The same 
situation applies to annual leave, to the situation outlined by the member for Wagin in relation to superannuation 
and to long service leave, but there is simply a different accumulation period.  On that basis, why should 
employees be denied their entitlements after they have done their 10 or 15 years’ service?  I cannot understand 
the minister’s logic. 

Mr PRINCE:  That is the case because in the 12 months from the date of takeover, the Public Trustee can 
manage the place in such a way as to ensure that sufficient funds are accumulated to meet the annualised 
expenses.  That cannot be done in relation to long service leave entitlements that may or may not exist, because 
one does not know the details when one takes over the business, which effectively is not purchased.  The 
Director of Public Prosecutions says, “You will manage this”, and in they go. 

Question put and a division taken with the following result - 
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Ayes (26) 

Mr Ainsworth Mr Day Mr Masters Mr Sweetman 
Mr Baker Mrs Edwardes Mr Minson Mr Trenorden 
Mr Barnett Dr Hames Mr Omodei Dr Turnbull 
Mr Barron-Sullivan Mrs Holmes Mr Osborne Mrs van de Klashorst 
Mr Board Mr Johnson Mrs Parker Mr Tubby (Teller) 
Mr Bradshaw Mr Kierath Mr Prince  
Mr Court Mr Marshall Mr Shave  

Noes (18) 

Mr Brown Mr Grill Mr McGowan Ms Warnock 
Mr Carpenter Mr Kobelke Ms McHale Mr Wiese 
Dr Constable Ms MacTiernan Mr Pendal Mr Cunningham (Teller) 
Dr Edwards Mr Marlborough Mr Ripper  
Dr Gallop Mr McGinty Mr Thomas  

            

Pairs 

 Mr Cowan Ms Anwyl 
 Mr House Mr Riebeling 
 Mrs Hodson-Thomas Mrs Roberts 
 Mr MacLean Mr Graham 
 Mr Nicholls Mr Bridge 

Clause thus passed. 

Clauses 98 to 108 put and passed. 

Clause 109:  Hearsay evidence - 
Mr WIESE:   My objection to this clause is that it allows hearsay evidence to be used as grounds for any of the 
actions allowed as a result of the passage of this legislation.  For example, it would allow the Director of Public 
Prosecutions to exercise some of the extraordinary powers that this legislation will give him to freeze assets, 
seize property, override mortgage securities and so on, upon which I have commented at some length.  All those 
actions and results could be precipitated by actions formed on the basis of hearsay evidence, if this clause is 
allowed to stay in the legislation.  That is appalling and unacceptable.  I have the greatest objection to this clause 
and I oppose it. 

Mr PRINCE:  That hearsay evidence can be relied on is an absolutely fundamental policy.  Furthermore, the 
policy is not new.  It is relied upon under the Crimes (Confiscation of Profits) Act 1988 for the making of a 
restraining order.  A similar exercise applies here with freezing orders, regulations and so on.  Part 3, section 
20(2), of that Act provides that people should rely on hearsay evidence.  The same applies in legislation of other 
jurisdictions; for example, the Victorian Confiscation Act, section 16(4), and the recent New South Wales 
Criminal Assets Recovery Act, section 10(3), which is similar to this legislation.  Hearsay is fundamental to the 
operation of the New South Wales Act because it ensures that the agencies of the State can take action early to 
freeze assets without having to expend huge resources on strictly proving evidence before a court, which might 
take a long time and trigger responses from the target. 

We are talking about decisions of the nature of the police officer’s taking action and the Director of Public 
Prosecutions’ issuing freezing notices.  We cannot reasonably expect people to go to the extent of having non-
hearsay evidence that is capable of grounding an order in court before freezing assets, because we would 
instantly lose the effect of the legislation.  The person will then shift assets, which will disappear, and we will 
not be able to get at the wealth, which is the object of the exercise.  Clause 109 necessarily excludes part 6 from 
the extended method of proving matters before the courts.  Part 6, of course, relates to the final determination of 
objections to confiscation and the release of frozen property.  This clause does not refer to that.  That is right and 
proper and as it should be.  It is inherently fundamental to the way in which this legislation is intended to act that 
authorities be able to act on hearsay. 

Mr WIESE:  I accept and understand that the clause does appear in other legislation; I had picked that up.  I also 
picked up in the Crimes (Confiscation of Profits) Act another clause to which I shall be strongly objecting later 
on.  To allow all these sorts of actions to be precipitated on the basis of hearsay evidence is absolutely wrong.  I 
have already referred to the powers to freeze, seize and override mortgage securities.  As I recall it, the 
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requirement for freezing assets is if the police officer “has reasonable grounds to believe”.  That is very different 
from hearsay evidence.  I do not believe it is reasonable for a policeman to act on hearsay evidence only.  This 
clause would allow a police officer on the basis of hearsay evidence to go through all those processes I was 
talking about only five or 10 minutes ago of stop, seize, strip, search and everything else, all without a warrant.  
This allows police officers, on the basis of the hearsay evidence, to exercise those very strong powers against all 
the basic, accepted civil rights of the people in this country. 

Mr Prince:  They do that every day and night.  Someone could give information anonymously through Crime 
Stoppers, for example.  You cannot get much better hearsay than a person saying that so and so is dealing drugs. 

Mr WIESE:  Absolutely.  Then the police carry out the necessary investigations before they act against a person, 
take out a warrant to arrest or go through the sorts of actions about which the minister is talking.  An 
investigative process takes place. 

Mr Prince:  Yes, the investigative process is a search warrant. 

Mr WIESE:  This Bill will allow all those powers to be exercised on the basis of Joe Blow saying that his 
neighbour is involved in some sort of criminal activity.  That is over the top and extreme, and it is a very 
objectionable clause. 

Mr PRINCE:  I make the point that an enormous amount of police activity is based on hearsay, of necessity.  It is 
based on information.  Someone gives the police information anonymously through Crime Stoppers - that is the 
classic example, and it is growing and working extraordinarily well - or an informant says that he has heard that 
so and so has just got a big deal of heroin or is walking around with a substantial quantity of gold chains looking 
for someone to fence them on.  That is a hearsay piece of evidence.  On that ground, a search warrant of the 
house may be granted and the police enter and seize the property.  That is reasonable ground.  The person could 
also be put under some sort of surveillance to see what he will do.  It is a normal policing function.  I do not have 
any difficulty with it, because of the nature of the legislation and the fact that it is a normal policing function to 
act on hearsay information. 

Clause put and passed. 

Clauses 110 to 112 put and passed. 

Clause 113:  Registration of interests in registrable real property - 

Mr WIESE:  I will not dwell long on this clause.  However, major amendments have been made to the clause.  
Subclauses (2) to (7) are new amendments made since the Bill was introduced and second read.  They have not 
been subject to any discussion or explanation or anything of that nature.  They are very significant powers.  This 
clause totally finalises the process of taking the property from registered owners and deleting the mortgages that 
innocent parties have had over property.  It effectively takes away all the security they have had.  It wipes out 
centuries of lending practice with one sweep of the pen.  It puts our existing system of lending against mortgage 
security at risk or, at best, under threat of no longer being secure.  It is an extremely severe power; it totally 
changes our existing way of doing things.  These clauses have not been subject to any debate in the House, the 
party room or anywhere else.  They have been brought in at the last minute by the minister and the Attorney 
General.  They are the crux of the removal of the mortgage security, which has been the backbone of our system 
for as long as I and anyone else can remember.  

Mr PRINCE:  It does not.  Only since 1893 could one possibly make that argument, because prior to that there 
was no form of registration as exists today.  Prior to that, one could have a personally registered mortgage and 
the world would not know about it.  Someone could commit a fraud and the mortgagee could be left wondering 
what happened. 

Mr Wiese:  I apologise; it is only 100 years of practice. 

Mr PRINCE:  I thank the member.  This clause does not do what the member is saying; clause 9 does what the 
member is saying.  Clause 9 refers to the effect of confiscation on registrable real property.  It says that 
registrable real property that is confiscated vests absolutely in the State when the court declares that to be the 
case.  After the process has taken place and the court says that the property should be confiscated, that is it.  
Then there is the mechanistic process of registration of that order with the Registrar of Titles, because that is the 
way in which our concept of indefeasibility under the Transfer of Land Act works.  The memorial is referred to 
in clause 113(2).  It directs the Registrar of Titles to put the State of Western Australia on the certificate of title 
as the owner; endorse the certificate of title to that effect and delete the existing encumbrances, save rights of 
way, easements and so on; and dispense with the production of a duplicate certificate of title, which would 
otherwise be required to be produced.  The certificate of title is the one in the titles office, and the certificate a 
person or the bank has is only a duplicate.  This is a mechanistic process for the notification and endorsement at 
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the titles office on a piece of paper, which is otherwise evidence of who owns the property and who has an 
interest in it other than the owner.  It is putting into effect the order of the court under clause 9.  The comments 
the member made are referable to clause 9, not to this clause.  

Clause put and passed. 

Clauses 114 to 130 put and passed. 
Clause 131:  Payments into and out of the Confiscation Proceeds Account - 

Mr WIESE:  The previous clause sets up the confiscation proceeds account.  This clause details how the account 
will receive and pay money.  Obviously, there must be such an account.  From that point of view, I have no 
problems with the clause.  All the moneys that are to be paid out of the confiscation proceeds account will be 
paid out at the direction of the Attorney General. That is not appropriate.  

Mr Prince:  Who should it be? 

Mr WIESE:  Some sort of tribunal should be involved, comprising persons nominated by the judiciary and the 
community.  At the end of the day, we are dealing with funds that, under the changes that have now been put in 
place, will be used in the community either in a policing role or in other roles provided in subclause (2). 

Mr Prince:  Don’t you think the Attorney General is accountable? 

Mr WIESE:  I have no doubt that the Attorney General is accountable.  However, we are talking about 
potentially millions of dollars.  Those funds should not be distributed at the whim of one person; that is, the 
Attorney General.  That is not appropriate.  Substantial amounts of money will be disbursed, and an appropriate 
authority should be in place to do that.  My suggestion is a tribunal of persons nominated by the judiciary and the 
community.  I know it will upset the minister, but I do not believe lawyers should be on a panel of this nature.  I 
would be happy to consider any suggestion the minister might make about other people to whom such a role 
could be given.  The decision should not be made by someone who is part of the Government and who has a 
political role and concerns that exist alongside his role as the system’s chief law officer.  He or the Government 
of the day should not be put into the situation of having to make those distribution decisions. 

Mr PRINCE:  I find the proposition from the member for Wagin extraordinary in the extreme.  Those elected to 
this Parliament, whether they be a backbench or frontbench member of the Government or Opposition, carry a 
burden of accountability to the public unlike anybody else in this society.  Ministers carry an even greater 
burden.  I do not think any individuals or groups in our society would be more accountable and more open to 
scrutiny than members of this place.  It is absurd to suggest that the Attorney General of the day will act on a 
whim.  It is equally as absurd to suggest that Government should not have a role in these decisions.  I am a 
member of the elected Government, and the Public Service comprises the appointed government.  I have the 
view that there are five arms of governance in this State:  The legislative, executive as appointed, the executive 
as elected, the judiciary and the media.  All are interrelated in some way. 

It would be government if the Western Australian Drug Strategy Office decided, as a result of good research and 
community consultation, to expand local drug action groups or community treatment programs, or came up with 
initiatives that built on existing structures or took a new approach in dealing with the issues of drug use and 
abuse in our society.  Representatives of that government organisation would apply to me, as the responsible 
minister.  If I think it is a good idea - all this will be in writing and documented - I would ask the Attorney 
General to exercise his power under this clause to provide a sum of money for the program to go ahead.  The 
Attorney General would then circulate the request to other departments.  The Health Department, the Education 
Department, the Police Service and the Ministry of Justice would all want to have a say, and there would be a 
gathering of the wit and wisdom of the people in the appointed public sector with an interest in training and who 
operate in this area.  The result would be a recommendation to the Attorney General about whether the proposal 
should be agreed to, perhaps with or without modification.  Normally, a series of meetings would take place 
before a request is even made of me.  That is the process that works in our government, and has done as long as I 
have been here.  I cannot see that there is anything to fear from it.  There would be something to worry about if 
an Attorney General gave someone $100 000 on a personal whim.  However, he would be held accountable 
under the Financial Administration and Audit Act and other legislation, and the appointed Public Service would 
ensure that the Opposition of the day and the media were soon given a copy of that deal.  In that way, the 
Attorney General would be held accountable in this Parliament.  It would be a scandal of major proportions.  It is 
inconceivable that the Attorney General of the day would be able to behave in that fashion without some sort of 
major corrupting of the process of appointed government - the Public Service - and of the ministerial processes 
that normally apply. 

I hear what the member for Wagin is saying, but I cannot see how anyone could sensibly object to moneys being 
paid out of the confiscation proceeds account for, as the clause states -  
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(a) . . . the administration of this Act; 

(b) for the development of programmes or activities designed to prevent or reduce drug-related 
criminal activity and the abuse of prohibited drugs; 

It will not matter whether those programs are run by government departments or non-government organisations.  
I continue - 

(c) to provide support services . . . to victims of crime;  

(d) to carry out operations authorised by the Commissioner of Police for the purpose of identifying 
or locating persons involved in the commission of a confiscation offence; 

That is a good idea.  I continue -  

(e) to carry out operations authorised by the Commissioner of Police for the purpose of identifying 
or locating confiscable property; 

Those are entirely laudable objectives.  The processes by which they will be achieved is open, accountable, 
traceable and auditable.  I find the member’s comments to be unusual. 

Mr WIESE:  I do not want to dwell on this much longer.  This legislation originated from the Attorney General.  
I had a briefing with him after I raised in the party room my extreme concerns about some of the aspects of this 
legislation, most particularly that it completely ignored the needs of victims of crime.  It needs to be on the 
record how the subclause was worded 24 hours before the Bill was introduced into the House.  I quote from draft 
21 of the Bill -  

(2) Money may be paid out of the Confiscation Proceeds Account at the direction of the Attorney 
General, as reimbursement or otherwise - 

(a) for a purpose associated with the administration of this Act; 

That is unchanged.  I continue -  

(b) for use by members of the Police Force to buy drugs in covert operations authorised 
by the Commissioner of Police; 

(c) to carry out operations authorised by the Commissioner of Police for the purpose of 
identifying or locating persons involved in the commission of a confiscation offence; 

Paragraphs (d) and (e) remain unchanged -  

(f) for the development and administration of other programmes or activities designed to 
prevent or reduce drug-related criminal activity and the abuse of prohibited drugs; 

(g) to the Legal Aid Commission of Western Australia; and 

(h) for any other purposes in aid of law enforcement. 

(3) Any money not required to be paid out of the Confiscation Proceeds Account under subsection 
(3) may, at the direction of the Attorney General, be paid to the Consolidated Fund. 

Within 24 hours, those provisions were changed to what is now before the House.  The minister says it is unfair 
and unreasonable to say that things are done at the whim of the Attorney General.  I say to him that these 
changes were put in place as a result of the objections I raised with the Attorney General.  As a result of my 
objections, we received at least some minuscule acceptance that we should provide some sort of assistance to the 
victims of crime, and clause 131(2)(c) has been included.  It was not thought of or contemplated until 24 hours 
before the introduction of this Bill into the House.  I have grave concerns about the way things are done by 
Governments, and not only this Government.  I have grave concerns that an Attorney General should be required 
to make these sorts of decisions.  For the protection of at least the Attorney General and the Government, such 
decisions should be made by a tribunal, or some other responsible group, with appropriate representation.  They 
should not be made wholly and solely by the Attorney General.  That is why I raised my concerns. 

Clause put and passed. 

Clauses 132 to 137 put and passed. 

Clause 138:  Effect of owner’s death - 
Mr WIESE:  I wish to make a brief and somewhat facetious comment.  This is a wonderful clause.  It is the only 
example I know of where the law continues to chase a person after he has gone to his grave.  That is the net 
effect of this clause.  Is there another clause that has the similar effect of chasing a person into his or her grave? 
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Mr PRINCE:  Orders can be sought against the estate of a person.  I am advised that has been done recently 
under the current legislation.  The intention of the Bill would be defeated if ill-gotten gains could not be removed 
from people.  No-one should benefit from crime, whether it is the culprit or their beneficiaries.  Clause 138 is 
necessary to ensure that happens. 

Clause put and passed. 

Clause 139:  Legal professional privilege withdrawn - 
Mr WIESE:  This is a new clause that has been inserted into the legislation without discussion in any forum of 
which I am aware.  There certainly has been no discussion in any of the joint party rooms.  There has been no 
discussion in this Parliament.  This clause was introduced after the Bill had its second reading in Parliament.  It 
has been incorporated through the mechanism that was used earlier when 17 pages of government amendments 
were put into the Bill.  I believe it is a significant clause as it takes away legal professional privilege.  I seek 
some comment from the minister as to why it was necessary to include this new clause when it appears that the 
object is achieved in earlier stages of the legislation. 

Mr PRINCE:  The reason for the inclusion is to make it abundantly clear that legal professional privilege cannot 
be relied upon to disguise transactions that would otherwise defeat the intention of the legislation.  The clause 
has not been the subject of any adverse comment by the Law Society of WA. 

Clause put and passed. 

Clause 140 put and passed. 

Clause 141:  Confiscation offences - 
Mr WIESE:  I move - 

Page 91, line 5 - To delete “2” and substitute “5”. 

I have several amendments to this clause.  The first amendment will lift the scope of the legislation by raising the 
sentence that precipitates this legislation from two years’ to five years’ imprisonment.  At present, if an offence 
anywhere in Australia is punishable by imprisonment of two years or more, all of the actions enabled by this 
legislation can occur.  It is my understanding that similar legislation exists in New South Wales and the term 
used is five years, rather than two years.  I believe it is somewhat safer and means this legislation will not impact 
on many lesser offences, especially offences that carry a maximum term of imprisonment of five years or less. 

Mr PRINCE:  The amendment proposed by the member for Wagin will only limit the effect of the legislation.  It 
is not acceptable to the Government.  The confiscation offence should be an offence against any law in force in 
Australia that carries a punishment of two or more years imprisonment - not five years. 

Amendment put and negatived. 
Mr WIESE:  I move - 

Page 91, lines 6 to 8 - To delete the lines. 

My amendment refers to clause 141(1)(b).  The paragraph enables the legislation to be extended to any other 
offence that is prescribed for the purposes of the definition.  Despite what is passed in Parliament today, it allows 
the Government, the minister or the Attorney General to expand the operation of the legislation by putting a 
regulation into place.  The regulation becomes operative on the day it is gazetted.  Subsequent to the gazettal, 
Parliament is able to scrutinise the regulation.  That is something it can do with any regulation.  This is an 
important issue.  The Government or the minister of the day should not be able to amend the intent of such major 
legislation and the effect it has by way of regulation.  An example has occurred recently in the Parliament of 
which not many members are aware.  It was an appalling abuse of the parliamentary process.  It was allowed by 
a clause very similar to this one that allowed an Act to be amended by way of regulation.  I refer to the 
Surveillance Devices Act.  That legislation enabled police officers and other agencies which were nominated in 
the Act to utilise listening devices and to put tracking devices in place.  They were measures that the Parliament 
considered to be extremely serious, as it rightly should have.  The legislation nominated the agencies that were 
able to use the power to put in place telephone taps and tracking devices.  Subsequent to that - and unknown to 
the vast majority of members of Parliament - this Government made changes by way of regulation that extended 
the operation of the Surveillance Devices Act to Fisheries WA.  If Fisheries WA had been included at the time 
the legislation passed through Parliament, strong arguments would have been raised about the appropriateness of 
that department having such powers.  Any members who think otherwise would be wrong. 

Mr Prince:  The member’s deputy leader wanted it. 

Mr WIESE:  The Government wanted it.  I will disagree with the deputy leader until the cows come home.  It is 
appalling that an agency such as Fisheries WA should be able to use telephone taps.  The fact that it was done by 
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way of regulation, rather than by a clear decision of Parliament, is a total disgrace.  Subsequent to that, the Joint 
Standing Committee on Delegated Legislation, which I chair, looked at the regulation.  It was within power and 
there was nothing that the committee could do about it.  The power of the Parliament, through its debating 
process, was quite deliberately circumscribed.  Fisheries WA is now able to use listening devices, telephone taps 
and vehicle tracking devices.  That should not have been permitted without a clear decision of the Parliament 
through an amendment to the Act.  That is what this clause allows.  That is why I move the amendment in my 
name. 

Mr PRINCE:  The Government does not agree with the amendment moved by the member for Wagin, nor does it 
agree with the member’s remarks.  Those other offences may be prescribed from time to time by regulations.  
However, regulations may be disallowed 

Debate adjourned, on motion by Mr Prince (Minister for Police).  

[Continued on page 2499.] 

 
 


